​​​​Commentary on Amendments to Standard Terms and Conditions

Almost 20 years after the introduction of the first VEA Standard Terms and Conditions, the time is now ripe for revision. Changes in the law, as well as in day-to-day business and in the nature of today’s services, have made this revision essential. We have also taken this opportunity to bring the Standard Terms and Conditions and the Co-operation Agreement into line with each other.
Introduction

This commentary begins with a summary of the changes to the Standard Terms and Conditions and the reasons for those changes. The changes to the Co-operation Agreement are explained a separate document regarding the use of that agreement.
Use of the Standard Terms and Conditions

In practice errors are often made in how the standard terms and conditions are declared applicable. In summary, if the agency (the Contractor) wishes to rely on the terms and conditions, a copy must be provided before or no later than at the time when the agreement is concluded. Failure to do so will mean that the Client is not bound by the provisions.
A simple reference to the terms and conditions on your own website, letter paper or first invoice will not suffice. 
Please also note that the new terms and conditions cannot simply be declared applicable to agreements that are already in force. Those agreements will have been concluded under the old version of the terms and conditions, and/or possibly even without your terms and conditions being applicable. 
If you choose to use the new terms and conditions then you must provide the Client with a copy in a timely fashion for each new agreement, for instance by sending a copy with the quote, and in any case before the time of signing. The burden of proving proper use always lies with the agency (the Contractor). So make sure that you take timely action.
If you want the new terms and conditions to apply to new agreements with existing customers and clients, we would advise you to notify them in writing that all new and future assignments and activities will be performed based on the new terms and conditions, enclosing a copy thereof. Make sure that you keep a copy of every letter.
Contents

Not all of the articles are addressed in this commentary because some of the provisions of the Standard Terms and Conditions remain unchanged. Insofar as there have been amendments, those amendments are addressed below. 
The new Standard Terms and Conditions have been adapted to the current state of affairs, in view of changes of circumstances that have taken place through the years. The role and importance of the Contractor in relation to the Client remains central, but a better balance has now been struck in the relationships between the parties. In some situations this will benefit the Client. For instance, the Client no longer faces a budget risk of 10% (see the commentary on article 3). 
With respect to the nature of the activities, assignments are increasingly project-based and take place in co-operation with a larger number of agencies. What begins with a single assignment can lead to long-term co-operation comprised of many different assignments. However, agreements are also still entered into indefinitely without terms having been agreed. The manner in which assignments are agreed is described in further detail in article 5.
These new times have brought about a proliferation of new media. Furthermore, increasing reliance is being placed on third parties to perform work. The manner in which third parties are hired is dealt with by article 7.
Failure to pay invoices or to pay them on time is a worrying development. Article 8 stipulates how this is dealt with under the current law. Articles 9 and 16 make provision for situations where the agreement between the parties ends. Agreements should be ended in a proper and amicable way without placing an unreasonable burden on the agency. 
The agency needs to take responsibility and ensure that it performs its work properly. However, that responsibility has its limits, particularly where a client sets specific requirements, supplies information itself or when the work in question has met with the client’s specific approval. 
There may also be responsibility for contributions and deliveries by third parties. The new article 13 explains what matters do and do not fall within the responsibility of the agency, i.e. the Contractor. It also regulates how losses are dealt with as well as how the consequences of losses – and liability for them – can be assessed and limited.
The result of the Contractor’s work is often protected by intellectual property rights. Article 15 stipulates that these rights accrue to and remain with the agency and that the Client acquires an exclusive licence to use the work insofar as it has complied with all of its contractual obligations. The Contractor is therefore entitled to suspend that right, for instance if the Client fails to fulfil its payment obligations.
If parties decide to end their co-operation, proper arrangements need to be made regarding how this should be put into effect. Article 16 addresses this subject. The duration of the parties’ relationship determines the length of the notice period. During that notice period the Client is obliged to continue paying a pre-determined fee.
Article 16.6 contains a new provision. Agencies continually face undesirable risks, due to the fact that they invest in new relationships, technologies and applications to meet clients’ needs but regularly find that those clients fall short of expectations in terms of the assignments and future assignments that they generate. If the Client fails to give the Contractor sufficient warning of a substantial change in the available budget, the change will be at the Client’s own risk.
The winding up of the relationship is also addressed by article 17, which assumes that materials will be retained for a period of four weeks.
With regard to international assignments, article 19 excludes the applicability of the Vienna Sales Convention in order to avoid any unpleasant surprises regarding foreign law and courts.

Commentary on Individual Articles

The examples cited above are not intended as an exhaustive summary, but serve only to illustrate the amendments. 
The amendments to the individual articles are explained below. Once again, this section only addresses those articles where further explanation is considered desirable or necessary. Where an article merits no further comment only its heading is stated.
It goes without saying that to obtain a comprehensive view of the new Standard Terms and Conditions it is necessary to study the text in full. 
Article 1 / Definitions

There have been no significant changes to this article.

Article 2 / Terms and Conditions

There have been no significant changes to this article.

Article 3 / Quotes

This article has been amended to remove the provision for a budget risk of 10% in excess of quoted sums, because it was thought to be too one-sided. Instead, it is now stipulated that the content of the quote together with the Standard Terms and Conditions is binding for the content of the assignment. 

The stipulation that where quoted sums are exceeded as a consequence of the sales conditions of suppliers and hired third parties, this will never be treated as a case in which the Contractor’s quote is exceeded, remains in place.
Article 4 / Prices

The provision that all deliveries are deemed to take place at the Contractor’s place of business has been scrapped. The reason for this change is that the court in the district where the Contractor is based has been designated as the competent court.
Article 5 / Assignments and Changes

A number of amendments have been made to this article. The provision entitling the Contractor to refuse an assignment without stating reasons has been deleted. The reason for this change is that the Contractor is always free to refuse an assignment by not accepting it (see article 5.1). 
Article 5.1 now stipulates concisely that the assignment is deemed to have been accepted either by means of written confirmation or by means of the Contractor commencing with the performance of the activities. 
Any changes must be notified in writing and, in the absence of such written notice, any incorrect performance will be for the Client’s account and risk (see article 5.2). 
Article 5.5 reflects the fact that any periods specified by the Contractor are of an indicative nature only and therefore not strict deadlines. This makes clear that the periods that the Contractor undertakes to adhere to are not to be regarded as setting strict deadlines.

Article 6 / Relationship Management

There have been no significant changes to this article. 
Article 7 / Hiring of Third Parties

The provision on how third parties are hired has been rephrased (see article 7.1). The new phrasing stipulates that the Contractor is entitled to hire third parties on behalf of and for the account of the Client if this would be useful or is essential. 
The Contractor is therefore not required to utilise this option, but where appropriate is able to bind the Client to a hired third party. In such a situation the Contractor plays no further role and the agreement is concluded between the other parties (i.e. the Client and the third party). When third parties are hired on behalf of and for the account of the Client, the Client must pay the third party directly.
Article 7.2 makes clear that the Contractor retains the option of hiring third parties in its own name. In such cases an agency mark-up may be applied if this has been agreed with the Client. It is important to agree clear terms in advance and in writing regarding any mark-up that is to be charged.
In summary, the rephrasing of this provision offers greater scope to the Contractor to decide how to proceed when hiring third parties.

Article 7.3 has been supplemented to provide that the legal relationship between the Contractor and Client is governed by the Standard Terms and Conditions applicable between them, insofar as there are no provisions to the contrary in any terms and conditions of the hired third party or in any law/regulations.

 

Article 8 / Payment

This article now provides that from the time of default the Client is obliged to pay interest on the principal sum at the statutory commercial interest rate plus 2%, rather than at the statutory rate, as was provided by the previous version. The statutory commercial interest rate can be used in agreements between professional parties and is significantly higher than the ‘ordinary’ statutory interest rate. 
Another addition is the provision in article 8.5 that all costs connected with collecting sums due will be for the Client’s account. This includes (where applicable) charges for attorneys, bailiffs etc. The minimum collection costs have been raised from €100 to €250 (excl. VAT).
Article 9 / Suspension, Termination and Dissolution

This article now provides that, irrespective of how the agreement comes to an end, the Client is always obliged to reimburse all costs incurred without prejudice to the Contractor’s right to compensation. ‘Loss’ includes the loss of revenue from the agreement. This loss of revenue will be calculated based on the payment that the Contractor can claim on account of termination. The method of calculation is included in articles 16.4 and 16.5. Further details are given below.
In summary, when the relationship is ended by the Client, all of the adverse consequences for the Contractor will be examined.

Another addition is that both parties are entitled to dissolve the agreement in part or in full in the event of the other party’s bankruptcy or suspension of payments. Previously only the Contractor had this right. However, the inequality has been eliminated in this respect to strike a better balance between the parties.
Article 10 / Delivery Periods

Article 10.1 emphasises that all delivery periods are of an indicative nature only and not strict deadlines, unless agreed otherwise in writing.

Article 10.2 now provides that, in the event of failure to adhere to any period, the Client must give the Contractor written notice of default. 
Article 11 / Duty of Care

The Contractor’s responsibility to ensure that legal requirements are complied with and that the rights of third parties are honoured is qualified somewhat.

The new Standard Terms and Conditions stipulate that the Contractor is obliged to warn the Client of any breaches of laws and regulations or the rights of third parties, without the Contractor being liable for correct compliance. If the Contractor’s warnings about possible conflicts are ignored by the Client, this will be at the latter’s own risk.
Another addition is the stipulation in article 11.3 that both parties have a mutual duty of confidentiality. The previous version of the Standard Terms and Conditions imposed such a duty only on the Contractor.

Article 12 / Complaints and Evidence

Article 12.1 extends the period within which the Client can submit complaints to ten working days after receipt of the invoice/partial invoice. After that period ends there is no right to have the complaint considered, unless such a restriction would be deemed unreasonable.
Article 13 / Exoneration

The former articles 13 and 14 have been combined to provide for a harmonised exclusion of liability. 
Article 13.1 includes a list of exclusions in favour of the Client. It includes the provision that the Contractor is not liable for the general behaviour and actions of third parties hired by or on behalf of the Client (see also article 7.1). Where no exceptions apply, the right to make a claim will expire after a period of twelve months after the activities end or the assignment is completed.
Article 13.2 provides that the Contractor is not liable for any indirect loss, except in cases of intent or gross negligence, which it is not possible to exclude by contract.
The provision regarding maximum liability in article 13.3 has also been rephrased. It provides that liability will never exceed the amount charged minus costs. If the Contractor has relevant insurance the liability is also limited to a maximum of the sum paid out by the insurer in the case in question. This means that the Contractor is always aware of the scope of the risk.
Article 14 / Force Majeure

There have been no significant changes to this article.

Article 15 / Intellectual Property, Licence and Use

This new article 15 is much shorter than the original version. In article 15.1 the Client guarantees that everything that it makes available is free of third-party rights and complies with the applicable laws and regulations.
Article 15.2 provides that the intellectual property rights to the works vest in the Contractor insofar as the works are developed by the latter. One addition is that the article now provides that the Contractor is entitled to establish any intellectual property rights or associated rights.

Another addition is the provision in article 15.3 entitling the Contractor to use the results for the purposes of its own publicity, as long as the Client’s rights are honoured.

The new article 15.4 makes clear that the Contractor grants the Client a conditional exclusive licence, conditional in the sense that it applies insofar as the Client complies with all of its contractual obligations. The use thereof is limited to the agreed period, territory and/or media. In the absence of further agreement, the licence is limited to the first use of the work.
No alterations may be made to the work (see article 15.5). The stipulation that at the end of the agreement further terms may be agreed regarding the transfer of the intellectual property rights is now contained in article 15.7.

Article 16 / Nature and Duration of the Agreement

Under the new version of this article the Contractor is no longer bound by a ban on providing services for competing products. The previous version imposed prior restrictions on the Contractor by excluding the possibility of working for a competitor of the Client. If a Client desires such a restriction, it can be taken into account in contractual and/or price negotiations. 
The provision requiring the Client to obtain prior permission before arranging to have activities performed by a third party is still included. 
One addition is that article 16.3 gives the parties the choice as to whether the agreement will be for a definite or an indefinite period. The previous version assumed that the duration was based on the nature of the assignment.
The provisions of 16.4, 16.5 and 16.6 are entirely new.

If the parties agree to co-operate for an indefinite period and/or their co-operation has lasted for more than six months, the notice period will be at least six months. During the notice period the Client will be obliged to comply with its obligations as if no termination had taken place. The fee during the notice period (as stipulated by article 16.4) will be calculated based on the actual duration of the parties’ co-operation. This will be based on invoiced turnover and not received turnover as was previously the case. 
Article 16.6 contains a new provision. It stipulates that the Client is obliged to report any circumstances that may have a negative effect on the amount of the work to be performed for the Client and therefore on the Contractor’s income. For instance, a reduction in the budget must be notified to the Contractor. This will give the Contractor the opportunity to overcome the loss of income. If the Client fails to report such circumstances, the terms of the termination provisions regarding the payment due during the notice period will apply to the client.
Article 17 / Winding-up of Relationship

This article has been supplemented by a provision stipulating that the Contractor will retain any materials for a maximum period of four weeks. Within this period the Client shall indicate whether it wishes to receive the aforementioned materials. If the Client wishes the Contractor to retain these materials for a longer period, further terms (financial and otherwise) will have to be agreed. The previous version of the Standard Terms and Conditions lacked such a provision. The Contractor is free to dispose of the materials after a period of four weeks.
Article 18 / Transfer and Obligations

There have been no significant changes to this article.

Article 19 / Competent Court and Vienna Sales Convention

Dutch law remains applicable (see article 19.1). The competent court remains the court in the district in which the Contractor is based.
New in this version is the explicit exclusion made regarding the applicability of the Vienna Sales Convention. This is advantageous in cases involving international assignments/partial assignments and international clients. In summary, the Vienna Convention contains certain provisions regarding competence and compliance that create uncertainty for the Contractor as to which country’s law is applicable and where litigation shall take place. Although the international character of activities is not a point of concern for every Contractor, it is clearly in the Contractor’s best interests to have clarity and certainty in this respect in the event that it does at some point undertake activities for international parties.
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